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WALL & WALL, a.p.c.
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Suite 800 Boston Building
Salt Lake City, Utah 84111
Telephone: (801) 521-8220
IN THE UTAH COURT OF APPEALS
PIPE SPECIALTY, INC., a Utah :
corporation,
:
Appellant,
vs.

::

Case No. 930364-CA

::

Priority No. 7

INDUSTRIAL COMMISSION OF THE •
STATE OF UTAH and LESTER E.
HUNT,
Appellees,

:

BRIEF OF APPELLEE LESTER E. HUNT
JURISDICTIONAL STATEMENT
This Court has jurisdiction of this matter pursuant to the
provisions of Article VIII of the Utah Constitution, §78-2a-3(2) (a)
and 63-46b-l et.seq. , 1953 as amended; and Rule 3 of the Utah Rules
of Appellate Procedure. This Appellee contends that Appellant has
failed to comply with the procedures for appellate review as
contained in the Administrative Procedures Act and that this Court
should not assume jurisdiction.
STATEMENT OF THE ISSUES PRESENTED ON APPEAL
1.

Whether the Appellant has exhausted his administrative

remedies prior to appealing to this court.
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2.

Whether the findings of the Administrative Law Judge are

supported by substantial evidence presented at the time of the
hearing.
3. Whether the Appellee is entitled to recover attorneys fees
incurred in this appeal.
STANDARD OF REVIEW
The standard of review where the Commission's factual findings
are

challenged

is

whether

those

findings

are

supported

by

substantial evidence when viewed in light of the whole record
before the Court.

Grace Drilling Co. v. Board of Review of the

Industrial Commission of Utah, 776 P.2d

63, 67 (Utah, 1989).

Further, the party challenging the Commission's findings must
marshall all of the evidence supporting the findings and show that
despite the supporting facts, and in light of the conflicting or
contradictory

evidence,

substantial evidence.

the

findings

are

not

supported

by

Id. at 68.

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, AND RULES
1.

Utah Code Annotated

§35-1-86, 1953 as amended: See

Addendum "A".
2. Utah Code Annotated §63-46b-0.5, et.seq. , 1953 as amended:
See Addendum "B".
3.

Rule 33, Utah Rules of Appellate Procedure: See Addendum

4.

Rule 568-1-4(M), Worker's Compensation Rules of the

"C".
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Industrial Commission of Utah:
Any party to an adjudicative proceeding
seeking review of an Order by the Agency may
file a written request for review in
accordance with the provisions of §§63-46b-12,
13, 14, 15, and 16, U.C.A. A Motion for Review
of any order entered by an Administrative Law
Judge may be filed pursuant to the provisions
of §63-46b-12, U.C.A. Unless so filed, the
Order will become the award of the Commission
and will be final. If appropriately filed,
the Administrative Law Judge may:
1.
Reopen the case and enter a
Supplemental Order after holding
such further hearing and receiving
such further evidence as may be
deemed necessary,
2. Amend or modify the prior Order
by a Supplemental Order, or
3.
Refer the entire case to the
Commission for review under §35-182.53, U.C.A.
If the Administrative Law Judge enters a
Supplemental Order, as provided above, it
shall be final unless a Motion for Review of
the same is filed with the Commission.
5.

Rule 568-1-7(E)(1), Worker's Compensation Rules of the

Industrial Commission of Utah:
E. After either successfully prosecuting or
defending an appeal following final Commission
action, an increased attorney's fee shall be
awarded amounting to:
1. 25% of the benefits in dispute
before the Utah Court of Appeals,
plus the amount awarded in part D of
this rule, not to exceed $11,000.00.
6.

Utah Code Annotated, §35-1-82.53, 1953 as amended:
(1) Any party in interest who is dissatisfied
with the Order entered by an Administrative
Law Judge may seek review of that Order with
the
Commission
by
complying
with
the
Commission's rules governing that rule.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(2) The Order of the Commission on review is
final, unless set aside by the Court of
Appeals.
7.

Utah Code Annotated, §35-1-87, 1953 as amended:
In all cases coming before the Industrial
Commission in which attorneys have been
employed, the Commission is vested with full
power to regulate and fix the fees of such
attorneys.
PRELIMINARY STATEMENT

The Appellee, Lester E. Hunt, will sometimes be referred to as
"Hunt."

"R" refers to Record; and "Ex." refers to Exhibit.

The

term "Administrative Law Judge" will sometimes be referred to as
"ALJ".
As of the date of the filing of this Brief on Appeal, the
Appellant has not filed the transcript

of hearing with the

Industrial Commission and therefore, said transcript is not a part
of the record.

Accordingly, no reference will be made herein to

the transcript and this Appellee objects to any reference to the
transcript by Appellant in its brief.
STATEMENT OF THE CASE
A. Nature of the Case:
This is an action brought by the Appellee, Lester E. Hunt,
who, on February 20, 1992 was injured while working at his place of
employment with Pipe Specialty, Inc. located in Riverton, Utah. An
Application for Hearing was filed by Mr. Hunt on or about April 6,
1992

with

the

Industrial

Commission

of

Utah

(R.l).

Said

Application for Hearing requested the payment of unpaid medical
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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expenses, a provision for payment of recommended medical care and
the payment of Temporary Total Compensation.
B. Course of Proceedings:
This

is an Appeal

from an Order of Donald

L. George,

Administrative Law Judge for the Industrial Commission of Utah
dated May 7, 1993 granting the relief requested by Lester Hunt
following the hearing held on April 26, 1993 on Lester Hunt's
Application for Hearing.
On or about June 7, 1993, the Appellant, Pipe Specialty, Inc.,
by and through its counsel of record, filed a Petition for Writ of
Review with the Utah Court of Appeals (R. 44).
C. Disposition of Industrial Commission:
Hearing on Appellee's Application for Hearing was held before
the Honorable Donald L. George, Administrative Law Judge of the
Utah Industrial Commission, on April 26, 1993. At the time of that
hearing, the Medical Exhibit was introduced and admitted by the ALJ
which exhibit contained all of the pertinent and relevant medical
records and information concerning the treatment of Lester Hunt
relative to the injuries he sustained on February 20, 1992 (R. 69).
At the time of the injury, the Appellant was uninsured and
consequently the Uninsured Employers Fund was joined as a Defendant
in the action.

At the time of the hearing, a Motion was made by

counsel for the Uninsured Employers Fund requesting that they be

dismissed from the proceeding which motion was granted.

Further,

upon motion by counsel for Lester Hunt, the Application for Hearing
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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was amended to include a claim for Permanent Partial compensation
which Motion was granted by the ALJ.
The Appellee, Lester Hunt was sworn and testified concerning
the issues involved relevant to the claim.
An officer of the Appellant corporation was also sworn and
testified as to Appellant's version of the facts surrounding the
claim.

Upon submission of final arguments, the matter was duly

submitted to the ALJ for decision.

After having weighed the

credibility of the witnesses and having considered all of the
evidence, testimony, pleadings, stipulations, and other arguments
and other matters presented in the course of the hearing, the ALJ
made his Findings of Fact, Conclusions of Law and entered the
appropriate Order in conformity therewith on May 7, 1993 granting
the relief reguested by the Appellee, Lester Hunt (R. 36, 40).
The matter is now before this Court for consideration of the
issues raised by the Appellant's appeal.
STATEMENT OF FACTS
In or about May, 1990, the Appellee, Lester Hunt, was employed
by the Appellant, Pipe Specialty, Inc.

On or about February 20,

1992, while he was at his place of employment, Hunt suffered a
severe sprained ankle as a result of stepping out of a front loader
onto a rock which was lying on the ground (R.73). As was testified
to by the Appellee and is supported by an insurance claim form
executed by an officer of the Appellant, the Appellee was working
an average of 40 hours per week at the time of the injury (R. 99).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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The Appellee subsequently sought medical treatment and was
diagnosed as having suffered a severe ankle strain (R.72).
Based

upon

medical

reports which

were

prepared

by the

Appellee's treating physician, he was temporarily and totally
disabled from engaging in any employment from the date of the
injury to May 6, 1992 (R. 82).
incurred medical expenses

During that time, the Appellee

for the treatment of his injuries

totalling $1,515.28 (see medical Exhibit, R. 69 through 120).
Further, the Appellee's treating physician concluded that the
Appellee sustained a permanent partial impairment of 1% of the
lower right extremity (R. 89).
On April 26, 1993 a hearing was held on the Appellee's
Application for Hearing before the Honorable Donald L. George,
Administrative Law Judge for the Industrial Commission of the State
of Utah. After having reviewed the medical exhibit and considering
the testimony which was presented at the time of the hearing, the
ALJ found that at the time of the injury, Hunt was employed by the
Appellant and that the injuries the Appellee sustained arose out of
and in the course and scope of his employment.

Further, it was

found that based upon the evidence which was submitted as well as
the testimony presented by both the Appellee and a representative
of the Appellant, that the Appellee, Lester Hunt, was working an
average of 40 hours per week for the Appellant (R. 36-43).
The ALJ further found that the Appellee was temporarily and
totally disabled from engaging in any employment from February 20,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1992 to May 6, 1992 and that he further sustained a permanent
partial impairment of the lower right extremity of 1% (R.36-43).
It was further found that there was no significant pre-existing
physical condition or impairment which contributed in any way to
the Appellee's impairment arising from the subject accident of
February 20, 1992 (R. 36-43).
In accordance with his findings, the Administrative Law Judge
entered an Order dated May 7, 1993 requiring that the Appellant pay
to

the

Appellee,

Lester

Hunt,

Temporary

Total

Disability

Compensation in the amount of $2,914.29. It was also ordered that
the Appellant pay to the Appellee, permanent partial disability
compensation in the amount of $221.76.
ordered

that

In addition, it was also

the Appellant pay all of the medical

expenses

associated with the treatment of the injury sustained by the
Appellee and that interest at the rate of 8% per annum be paid on
all compensation benefits according to statute (R. 40-43).
SUMMARY OF ARGUMENT
This Appellee contends that the Appellant has failed to
exhaust

his

administrative

remedies

in

accordance

with

the

provisions of the Administrative Procedures Act as contained in
Utah Code Annotated §63-46b-0.5 et.seq., 1953 as amended.

The

Administrative Procedures Act provides a specific procedure for
seeking a review of an administrative agency's ruling.

Further,

Utah Code Annotated §35-1-82.53, 1953 as amended, requires that a
party dissatisfied with an order of an Administrative Law Judge may
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

9
seek review of that order with the Commission by complying with the
Commission's rules governing that review.

The rules of the

Industrial Commission of Utah likewise provide the appropriate
procedure which requires that a Motion for Review be filed within
thirty (30) days from the date of the entry of the Order.
In this case, the Appellant has virtually sidestepped the
appropriate rules and procedures and has petitioned that this Court
review the Order of the Administrative Law Judge without showing
any just cause or reason why such review should occur.
Notwithstanding the foregoing, this Appellee further contends
that the evidence presented at the time of the hearing clearly
supports the findings of the Administrative Law Judge and the Order
which was issued in accordance therewith.
ARGUMENT
POINT I
RULING OF ADMINISTRATIVE LAW JUDGE IS NOT A FINAL ORDER
SUBJECT TO APPEAL TO THE UTAH COURT OF APPEALS
In this matter, this Appellee contends that the Court must
determine whether it even has jurisdiction over this appeal. This
is based upon the fact that the Appellant filed a Petition for Writ
of Review with this Court asking for a review of the Order and
findings of the Administrative Law Judge.
This Court should dismiss the Appellant's Petition for Writ of
Review dated June 7, 1993 since the Administrative Law Judge's
Order of May 7, 1993 was not final within the requirements of Utah
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Code Annotated §63-46b-14(l), 1953 as amended which provides:
A party aggrieved may obtain judicial review
of final agency action, except in actions
where judicial review is expressly prohibited
by statute.
An agency order is not final so long as it reserves something
for further decision by that agency.

Parkdale Care Center v.

Frandsen, 837 P.2d 989, 992 (Utah App., 1992), Sloan v. Board of
Review, 781 P.2d 463, 464 (Utah App., 1989)(per curiam).

In this

case, the Order of the Administrative Law Judge, in the final
paragraph states:
IT IS FURTHER ORDERED that any Motion for
Review of the foregoing shall be filed in
writing within thirty (30) days of the date
hereof, specifying in detail the particular
errors and objections, and, unless so filed,
this Order shall be final and not subject to
review or appeal.
In this matter, the Appellant filed its Petition for Writ of
Review within the thirty (30) day period instead of filing the
Motion for Review with the Industrial Commission.

Without going

through the proper procedures of filing the Motion for Review, this
Appellee contends that the Order of the Administrative Law Judge
was not a final order or "final agency action" subject to review of
this Court. Accordingly, this Appellee respectfully requests that
this Appeal be dismissed.
POINT II
APPELLANT HAS FAILED TO EXHAUST ITS ADMINISTRATIVE
REMEDIES PRIOR TO APPEALING TO THIS COURT
In addition to its failure to appeal from a final agency
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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action, the Appellant has also failed to exhaust its administrative
remedies as required by Utah Code Annotated §63-46b-14(2) which
provides:
A party may seek judicial review only after
exhausting
all
administrative
remedies
available,.. (Emphasis Added)•
In

this

case, the Appellant

did

not

seek

all

of

the

administrative remedies which were available to it under the
Worker's Compensation Act.

Specifically, §35-1-82,53 provides:

(1) any party in interest who is dissatisfied
with the order entered by an Administrative
Law Judge may seek review of that order with
the
Commission
by
complying
with
the
Commission's rules governing that review.
(2) the Order of the Commission on review is
final, unless set aside by the Court of
Appeals.
With

respect

Administrative

Law

to

seeking

Judge,

Rule

review

of

an

568-1-4(M)

of

order
the

by

an

Worker's

Compensation Rules of the Industrial Commission of Utah provides:
A Motion for review of any order entered by an
Administrative Law Judge may be filed pursuant
to the provisions of §63-46b-12, U.C.A.
§63-46b-12 contains specific requirements pertaining to the
filing of written requests for review. It specifically states that
any such request must be filed within thirty (30) days after the
issuance of the order in order for the matter to be reviewed by the
agency.
There is absolutely no language in the order of the ALJ which
can be construed to state that the Appellant is entitled to
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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judicial review and that the Order is a final order.

In fact, the

Order shows that it is an order which was subject to becoming final
and "not subject to review or appeal" only if the Appellant did not
exercise

its

right

to

request

a Motion

for

Review

by

the

Commission. Appellant filed its Petition with this Court in clear
violation of Utah Code Annotated §63-46b-12(l) (a), 1953 as amended,
which allowed and provided for review by the full Commission.
Since the Order of May 7, 1993 was not final at the time the
Appellant filed its Petition for Writ of Review with this Court,
and since the Appellant did not exhaust its administrative remedies
as is required by Utah Code Annotated §63-46b-14(2), there was no
jurisdiction on which this Court could entertain the Appellant's
Petition.
Appellee anticipates that the Appellant may contend that since
it allowed the thirty (30) day period to expire, that the Order of
the ALJ became a final order and that it may take an appeal
directly to this Court.

However, this Appellee contends that

Appellant was required to exhaust its administrative remedies by
filing the appropriate Motion for Review to the full Industrial
Commission under Utah Code Annotated §63-46b-12, 1953 as amended.
Based upon the foregoing, this Court should therefore dismiss
the appeal on the grounds that the Appellant is not appealing from
a final order of the Industrial Commission and that it has also
failed to exhaust all of its administrative remedies.
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POINT III
APPELLANT HAS FAILED TO SHOW THAT ORDER OF
ADMINISTRATIVE LAW JUDGE IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE
Notwithstanding the above issues concerning finality of the
Order appealed from and whether the Appellant has exhausted its
administrative remedies, this Appellee contends that the Appellant
has failed to show that the findings by the Administrative Law
Judge are not supported by substantial evidence.

In Virgin v.

Board of Review of Industrial Commission, 803 P.2d 1284 (Utah App.,
1990) this Court held that:
The party
challenging
the
Commission's
Findings of Fact "must marshall all of the
evidence supporting the findings and show that
despite the supporting facts, and in light of
the conflicting or contradictory evidence, the
findings are not supported by substantial
evidence. Id. at 1287
At the time of the hearing, the Administrative Law Judge had
ample opportunity to listen to the testimony of the two witnesses
and was placed in a position to weigh the credibility of each of
those witnesses.

He also had before him all of the written and

other documentary evidence on which he relied in rendering his
ruling and the subsequent Order.

The Appellant in its brief has

failed to meet the requirement of marshalling all of the evidence
to support the Administrative Law Judge's Findings. It has merely
pointed out in its brief the evidence which was presented on its

own behalf at the time of the hearing. The Appellant has failed to
include in its brief testimony given by Ms. Margetts wherein she
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

14
stated and admitted that she signed the insurance claim form
indicating that the Appellee was working an average of 40 hours per
week and has failed to disclose the fact that her testimony given
at

that

hearing

was

inconsistent

with

that

earlier

written

statement. Further, Appellant has failed to disclose the fact that
the "pre-existing condition", although affecting the same lower
extremity, did not affect the ankle which was injured on February
20, 1992 (R. 68-120).
Further, there was ample testimony by the Appellee concerning
the number of hours worked by the Appellee as well as the pay which
was being received by the Appellee at the time of his injury.
Finally, the Medical

Exhibit

(R. 68-120), was admitted

into

evidence and was not objected to by the Appellant nor Appellant's
counsel at the time of the hearing. That Exhibit clearly indicates
that the Appellee was released to return to work on May 6, 1992.
At the time of the hearing, the ALJ as the finder of fact, was
placed

in the position of evaluating the credibility of the

witnesses, examining their demeanor, and reviewing all of the
evidence which was presented at that time.

The Appellant has

failed to marshall any of the facts which support the findings of
the Administrative Law Judge as reguired.
In Grace Drilling Company v. Board of Review, 776 P.2d 63
(Utah App., 1989), this Court held that in applying the substantial
evidence test when reviewing the findings of fact, it should not
substitute its own judgment as between two reasonably conflicting
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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views, even though it may have come to a different conclusion. Id.
at 68. This Court further held:
It is the province of the Board, not appellate
courts, to resolve conflicting evidence, and
where inconsistent inferences can be drawn
from the same evidence, it is for the Board to
draw the inferences. Id. at 68.
In its Brief, the Appellant has only referred to that portion
of the record which supports its contention that the Appellee was
not

entitled

to

the

benefits

which

were

awarded

by

the

Administrative Law Judge. As argued earlier, it is this Appelleefs
position that the Appellant should have sought a review of the
Order by filing a Motion for Review with the Industrial Commission.
By failing to do so, the Administrative Law Judge in this case is
the final finder of fact and as such, it was his prerogative to
resolve any conflicting evidence which was presented to him.

As

stated in the Grace Drilling case, it is not the province of this
Court to resolve any conflicting evidence but it is for the finder
of fact to draw that inference.
The Administrative Law Judge was able to listen to all of the
testimony and review all of the evidence.

Even if some of that

evidence was conflicting in nature, it was his province to draw a
conclusion as to which party presented the most credible evidence
and it was his prerogative to draw the appropriate inferences
therefrom in order to formulate his Findings of Fact, Conclusions
of Law and the Order granting the relief requested by this
Appellee.
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POINT IV
APPELLEE IS ENTITLED TO DAMAGES AND ATTORNEY'S
FEES ARISING FROM APPELLANT'S FRIVOLOUS APPEAL
Pursuant to the provisions of Rule 33 of the Utah Rules of
Appellate Procedure, this Appellee respectfully requests that he be
awarded any and all damages as well as reasonable attorney's fees
incurred in defending this appeal which has been brought by the
Appellant, Pipe Specialty, Inc. The basis for this request is that
it is clear this appeal has been filed and undertaken for the clear
purpose of delaying
entitled.

the payments

to which this Appellee is

Further, as argued above, the arguments set forth in

Appellant's

Brief

are

frivolous

in

nature

and

are

clearly

unsupported by any facts contained in the record or existing law.
Rule 33 provides in pertinent part:
(a) Damages for delay for frivolous appeal.
Except in a first appeal of right in a
criminal case, if the Court determines that a
Motion made or appeal taken under these rules
is either frivolous or for delay, it shall
award just damages, which may include single
or double costs, as defined in Rule 34, and/or
reasonable attorney fees, to the prevailing
party. The Court may order that the damages
be paid by the party or by the partys'
attorney.
(b) Definitions. For the purposes of these
rules, a frivolous appeal, motion, brief or
other paper is one that is not grounded in
fact, not warranted by existing law, or not
based on a good faith argument to extend,
modify, or reverse existing law. An appeal,
motion, brief or other paper interposed for
the purpose of delay is one interposed for any
improper purpose such as to harass, cause
needless increase in the cost of litigation,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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or gain time that will benefit only the party
filing the appeal, motion, brief or other
paper. (Emphasis added)
In this case, the total award granted to this Appellee is only
approximately $4,500.00. Of that amount, the Appellee is obligated
to pay medical bills in the approximate sum of $1,500.00 which
still need to be paid. The medical care providers are withholding
any collection procedures against the Appellee pending the outcome
of this proceeding.

Further, the Appellee was unable to work

between approximately February 20, 1992 and May 6, 1992 and in this
case, he has been awarded his lost wages during that period of
time.
In

this

case, the

Appellant

has

failed

to

raise

any

significant legal or factual issue and has failed to show why the
award of the ALJ should not be affirmed.

It is clear from

reviewing the entire record in this case that the sole purpose for
the Appellant's Petition is to simply delay the entire proceedings.
Further, the costs and attorney's fees incurred by this Appellee in
defending this appeal are extremely disproportionate in relation to
the size of the award of only $4,500.00. Pursuant to the Rules of
the Industrial Commission, Appelleefs attorney would be awarded 25%
of any benefits in dispute before this Court should he prevail in
this appeal.

These attorney's fees are taken directly from the

benefits which should ordinarily go to the Appellee.
Appellee contends that it is extremely unjust and inequitable
to allow the Appellant to protract the proceedings and increase the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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cost of the litigation by filing this appeal considering the very
small amount which is at stake.

It is obvious that Appellant is

the only party who will benefit by putting off paying the benefits
to which Appellee is entitled.
Accordingly, this Appellee, in addition to requesting that the
Appeal be dismissed, respectfully requests that all damages to
which he is legally and equitably entitled under Rule 33 be awarded
together with all attorney's fees which have been incurred as a
result of defending this unmeritorious appeal.
CONCLUSION
Based upon the foregoing, this Appellee submits and contends
that the Appellant has failed

to exhaust

its administrative

remedies and has failed to properly prosecute this appeal based
upon a final order of the Industrial Commission.

As such, this

Court should not take jurisdiction of this appeal and should
dismiss it forthwith.
Notwithstanding

the

foregoing, it

is apparent

that

the

Appellant has failed to properly marshall the evidence to establish
that the findings of the Administrative Law Judge are not supported
by substantial evidence.

It is within the province of the

Administrative Law Judge to draw whatever inferences he deems
appropriate in making his factual findings in the case and the
Court of Appeals should not second guess the judge as is indicated
by the above cited authorities.
Based

upon

the

foregoing,

Appellee,
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respectfully requests that the above entitled appeal be dismissed
and that an appropriate award of damages and attorney's fees be
made pursuant to the provisions of the Workers Compensation Act,
the Rules of the Industrial Commission and Rule 33 of the Rules of
Appellate Procedure.
RESPECTFULLY SUBMITTED,

CORY/R. WALL /
Attorney^for Appellee, Lester E. Hunt
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CORY R./fa
Attorney for Appellee, Lester E. Hunt

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ADDENDUM "A"
Utah Code Annotated, §35-1-86, 1953 as amended

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

LABOR — INDUSTRIAL COMMISSION
f

ii, and shall be paid only to employees or
ndents.
1953

^Awards — Medical, nursing, hospital
and burial expenses — Artificial
means and appliances.
In addition to the compensation provided for in
apter the employer or the insurance carrier
fay a reasonable sum for medical, nurse, and
" services, for medicines, and for artificial
^-appliances, and prostheses necessary to treat
employee.
If death results from the injury, the employer or
ance carrier shall pay the burial expenses in
ry cases as established by rule.
^If a compensable accident results in the breaker loss of an employee's artificial means or ap: including eyeglasses, the employer or insurtarrier shall provide a replacement of the artifi'means or appliance.
The commission may require the employer or
"ce carrier to maintain the artificial means or
nces or provide the employee with a replaceof any artificial means or appliance for the rea6f breakage, wear and tear, deterioration, or obso:
nee.
"} The commission may, in unusual cases, order
•ayment of additional sums for burial expenses or
Wide for artificial means or appliances as the
ission considers just and proper.
1992

m,
1*82, 35-1-82.51.

Repealed.

1965,1987

$2.52. Appointment of l a w j u d g e s — P o w e r
and authority.
) The commission shall appoint one or more adxative law judges.
}-The commission or any administrative law
may call, preside at, and conduct hearings and
dicative proceedings.
$ ) (a) The commission and any administrative
:
* law judge may issue subpoenas.
(b) Failure to respond to a properly issued sub-:poena may result in a contempt citation and of(| fenders may be punished as provided in Section
4*8-32-15.
i»87
1-82.53. Review of administrative order —
Finality of commission's order.
1) Any party in interest who is dissatisfied with
order entered by an administrative law judge
•yseek review of that order with the commission by
plying with the commission's rules governing
it review.
I The order of the commission on review is final,
*ess set aside by the Court of Appeals.
1988
1-82.54, 35-1-82.55.

Repealed.

1988

35-1-91

35-1-85.1. Depositions of witnesses authorized.
The commission or any party to a proceeding under
this act may cause depositions of witnesses to be
taken as in civil actions.
1965
35-1-86.

Court of A p p e a l s m a y review commission's actions.
The Court of Appeals h a s jurisdiction to review,
reverse, or annul any order of the commission, or to
suspend or delay the operation or execution of any
order.
1988
35-1-87. Attorneys' fees.
In all cases coming before the Industrial Commission in which attorneys have been employed, the commission is vested with full power to regulate and fix
the fees of such attorneys.
1953
35-1-88.

Rules of e v i d e n c e and procedure before commission and hearing examiner
— Admissible evidence.
Neither the commission nor its hearing examiner
shall be bound by the usual common-law or statutory
rules of evidence, or by any technical or formal rules
of procedure, other than as herein provided or as
adopted by the commission pursuant to this act. The
commission may make its investigation in such manner as in its judgment is best calculated to ascertain
the substantial rights of the parties and to carry out
justly the spirit of the Workmen's Compensation Act.
The commission may receive as evidence and use as
proof of any fact in dispute all evidence deemed material and relevant including, but not limited to the
following:
(a) Depositions and sworn testimony presented
in open hearings.
(b) Reports of attending or examining physicians, or of pathologists.
(c) Reports of investigators appointed by the
commission.
(d) Reports of employers, including copies of
time sheets, book accounts or other records.
(e) Hospital records in the case of an injured or
diseased employee.
1965
35-1-89. Injuries t o m i n o r s .
A minor shall be deemed sui juris for the purposes
of this title, and no other person shall have any cause
of action or right to compensation for an injury to
such minor workman, but in the event of the award of
a lump sum of compensation to a minor employee,
such sum shall be paid only to his legally appointed
guardian.
1953
35-1-90.

Void agreements between employers
and employees.
No agreement by an employee to waive his rights
to compensation under this title shall be valid. No
agreement by an employee to pay any portion of the
premium paid by his employer shall be valid. Any
employer who deducts any portion of such premium
from the wages or salary of any employee entitled to
the benefits of this title is guilty of a misdemeanor,
and shall be fined not more than $100 for each such
offense.
1953

1-82.56. Notice to parties of order or award.
fAll parties-in interest shall be given due notice of
entry of any administrative law judge's order or
ly order or award of the commission. The mailing of 35-1-91. Physical examinations.
the Copy of said order or award to the last known
Any employee claiming the right to receive comIjddress shown in the files of the commission of any
pensation under this title may be required by the
Iparty in interest and to the attorneys or agents of
commission, or its medical examiner, to submit himIrecord in the case, if any, shall be deemed
to be
self
medical
examination
at Clark
any Law
time,School,
and BYU.
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(iv) a copy of the rule or proposed rule, if
any;
(v) an allegation that he has either exhausted the administrative remedies by complying with Section 63-46a-12 or met the requirements for waiver of exhaustion of administrative remedies established by Subsection (2Kb);
(vi) the relief sought; and
(vii) factual and legal allegations supporting the relief sought,
(b) (i) The plaintiff shall serve a summons and
a copy of the complaint as required by the
Utah Rules of Civil Procedure.
(ii) The defendants shall file a responsive
pleading as required by the Utah Rules of
Civil Procedures.
(iii) The agency shall file the administrative record of the rule, if any, with its responsive pleading.
(4) The district court may grant relief to the petitioner by:
(a) declaring the rule invalid, if the court finds
that:
(i) the rule violates constitutional or statutory law or the agency does not have legal
authority to make the rule;
(ii) the rule is not supported by substantial evidence when viewed in light of the
whole administrative record; or
(iii) the agency did not follow proper rulemaking procedure;
(b) declaring the rule nonapplicable to the petitioner;
(c) remanding t h e m a t t e r to t h e agency for
compliance with proper r u l e m a k i n g procedures
or further fact-finding;
(d) ordering the agency to comply with Section
63-46a-3;
(e) issuing a judicial stay or injunction to enjoin the agency from illegal action or action t h a t
would cause irreparable h a r m to t h e petitioner;
or
(f) any combination of Subsections (a) through
(e).
(5) If the plaintiff meets t h e requirements of Subsection (2Kb) the district court may review a n d act on
a complaint under this section w h e t h e r or not t h e
plaintiff has requested t h e agency review under Section 63-46a-12.
1990

63-46b-l

CHAPTER 46b
ADMINISTRATIVE PROCEDURES ACT
Section
63-46b-0.5.
63-46b-l.
63-46b-2.
63-46b-3.

Short title.
Scope and applicability of chapter.
Definitions.
Commencement of adjudicative proceedings.
63-46b-4.
Designation of adjudicative proceedings as formal or informal.
63-46b-5.
Procedures for informal adjudicative
proceedings.
63-46b-6.
Procedures for formal adjudicative
proceedings — Responsive pleadings.
63-46b-7.
Procedures for formal adjudicative
proceedings — Discovery and subpoenas.
63-46b-8.
Procedures for formal adjudicative
proceedings — Hearing procedure.
63-46h-9.
Procedures for formal adjudicative
proceedings — Intervention.
63-46b-10.
Procedures for formal adjudicative
proceedings — Orders.
63-46b-ll.
Default.
63-46b-12.
Agency review — Procedure.
63-46b-13.
Agency review — Reconsideration.
63-46b-14.
Judicial review — Exhaustion of administrative remedies.
63-46b-15.
Judicial review — Informal adjudicative proceedings.
63-46b-16.
Judicial review — Formal adjudicative proceedings.
63-46b-17.
Judicial review — Type of relief.
63-46b-18.
Judicial review — Stay and other temporary remedies pending final disposition.
63-46b-19.
Civil enforcement.
63-46b-20.
Emergency adjudicative proceedings.
63-46b-21.
Declaratory orders.
63-46b-22.
Transition procedures.
63-4<>b-0.5. Short title.
This act is known as the "Administrative Procedures Act."
1991
63-46b-1. Scope and applicability of chapter.
(1) Except as set forth in Subsection (2), and except
as otherwise provided by a statute superseding provisions of this chapter by explicit reference to this chapter, t h e provisions of this chapter apply to every
agency of t h e state of U t a h a n d govern:
63-46a-13. R e p e a l e d .
1990
(a) all state agency actions that determine the
legal
rights, duties, privileges, immunities, or
63-46a-14. Time for contesting a rule.
other legal interests of one or more identifiable
A proceeding to contest a n y rule on t h e ground of
persons, including all agency actions to grant,
noncompliance with t h e procedural requirements of
deny, revoke, suspend, modify, annul, withdraw,
this chapter shall commence within two years of t h e
or amend an authority, right, or license; and
effective date of the rule.
i»85
(b) judicial review of all such actions.
(2)
This
chapter does not govern:
63-46a-15. R e p e a l e d .
1988
(a) the procedures for promulgation of agency
rules, or the judicial review of those procedures
63-46a-16. Utah Administrative Code as official
or rules;
compilation of rules — Judicial notice.
(b) t h e issuance of any notice of a deficiency in
The code shall be received by all the judges, public
the payment of a tax, the decision to waive penalofficers, commissions, and departments of the state
ties or interest on taxes, t h e imposition of, a n d
government as evidence of the administrative law of
penalties or interest on, taxes, or t h e issuance of
the state of Utah
andby
asthe
anHoward
authorized
compilation
of J. Reuben
Digitized
W. Hunter
Law Library,
Law School, except
BYU. t h a t this chapter govany Clark
t a x assessment,
the administrative law of Utah.
All courts shallOCR,
takemay contain
Machine-generated
errors.
erns
any agency action commenced by a taxpayer
or by another person authorized by law to contest

(c) state agency actions relating to extradition,
to the granting of pardons or parole, commutations or terminations of sentences, or to the rescission, termination, or revocation of parole or
probation, to actions and decisions of the Psychiatric Security Review Board relating to discharge, conditional release, or retention of persons under its jurisdiction, to the discipline of,
resolution of grievances of, supervision of, confinement of, or the treatment of inmates or residents of any correctional facility, the Utah State
Hospital, the Utah State Developmental Center,
or persons in the custody or jurisdiction of the
Division of Mental Health, or persons on probation or parole, or judicial review of those actions;
(d) state agency actions to evaluate, discipline,
employ, transfer, reassign, or promote students
or teachers in any school or educational institution, or judicial review of those actions;
(e) applications for employment and internal
personnel actions within an agency concerning
its own employees, or judicial review of those actions;
(0 the issuance of any citation or assessment
under Title 35, Chapter 9, Utah Occupational
Safety and Health Act of 1973, and Title 58,
Chapter 55, Utah Construction Trades Licensing
Act, except that this chapter governs any agency
action commenced by the employer, licensee, or
other person authorized by law to contest the validity or correctness of such a citation or assessment;
(g) state agency actions relating to management of state funds, the management and disposal of school and institutional trust land assets,
except that this chapter governs any agency's
final action commenced by any person pursuant
to Section 65A-1-7, and contracts for the purchase or sale of products, real property, supplies,
goods, or services by or for the state, or by or for
an agency of the state, except as provided in such
contracts, or judicial review of those actions;
(h) state agency actions under Title 7, Chapter
1, Article 3, Powers and Duties of Commissioner
of Financial Institutions, and Title 7, Chapter 2,
Possession of Depository Institution by Commissioner, Title 7, Chapter 8a, Utah Industrial Loan
Corporation Guaranty Act, Title 7, Chapter 19,
Acquisition of Failing Depository Institutions or
Holding Companies, and Title 63, Chapter 30,
Governmental Immunity Act, or judicial review
of those actions;
(i) the initial determination of any person's eligibility for unemployment benefits, the initial
determination of any person's eligibility for benefits under Title 35, Chapter 1, Worker's Compensation, and Title 35, Chapter 2, Utah Occupational Disease Disability Law, or the initial determination of a person's unemployment tax liability;
(j) state agency actions relating to the distribution or award of monetary grants to or between governmental units, or for research, development, or the arts, or judicial review of those
actions;
(k) the issuance of any notice of violation or
order under Title 26, Chapter 8, Utah Emergency
Medical Services System Act, Title 19, Chapter 5,
Water Quality Act, Title 19, Chapter 4, Safe
Drinking Water Act, Title 19, Chapter 2, Air
Conservation Act, or Title 19, Chapter 6, Part 1,
Solid and Hazardous Waste Act, except that this

chapter governs any agency action commenced '
by any person authorized by law to contest the
validity or correctness of any such notice or order;
(1) state agency actions, to the extent required
by federal statute or regulation to be conducted
according to federal procedures;
(m) the initial determination of any person's
eligibility for government or public assistance
benefits;
(n) state agency actions relating to wildlife licenses, permits, tags, and certificates of registration;
(o) licenses for use of state recreational facilities; and
(p) state agency actions under Title 63, Chapter 2, Government Records Access and Management Act, except as provided in Section 63-2-603.
(3) This chapter does not affect any legal remedies
otherwise available to:
(a) compel an agency to take action; or
(b) challenge an agency's rule.
(4) This chapter does not preclude an agency, prior
to the beginning of an adjudicative proceeding, or the
presiding officer during an adjudicative proceeding
from:
(a) requesting or ordering conferences with
parties and interested persons to:
(i) encourage settlement;
(ii) clarify the issues;
(iii) simplify the evidence;
(iv) facilitate discovery; or
(v) expedite the proceedings; or
(b) granting a timely motion to dismiss or for
summary judgment if the requirements of Rule
12(b) or Rule 56, respectively, of the Utah Rules
of Civil Procedure are met by the moving party,
except to the extent that the requirements of
those rules are modified by this chapter.
(5) (a) Declaratory proceedings authorized by Section 63-46b-21 are not governed by this chapter,
except as explicitly provided in that section.
(b) Judicial review of declaratory proceedings
authorized by Section 63-46b-21 are governed by
this chapter.
(6) This chapter does not preclude an agency from
enacting rules affecting or governing adjudicative
proceedings or from following any of those rules, if
the rules are enacted according to the procedures outlined in Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, and if the rules conform to the requirements of this chapter.
(7) (a) If the attorney general issues a written determination that any provision of this chapter
would result in the denial of funds or services to
an agency of the state from the federal government, the applicability of those provisions to that
agency shall be suspended to the extent necessary to prevent the denial.
(b) The attorney general shall report the suspension to the Legislature at its next session.
(8) Nothing in this chapter may be interpreted to
provide an independent basis for jurisdiction to review final agency action.
(9) Nothing in this chapter may be interpreted to
restrict a presiding officer, for good cause shown,
from lengthening or shortening any time period prescribed in this chapter, except those time periods established for judicial review.
1993
63-46b-2. Definitions.
(1) As used in this chapter:
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(a) "Adjudicative proceeding" means
an
agency action or proceeding described in Section
63-46b-l.
(b) "Agency" means a board, commission, department, division, officer, council, office, committee, bureau, or other administrative unit of
this state, including the agency head, agency employees, or other persons acting on behalf of or
under the authority of the agency head, but does
not mean the Legislature, the courts, the governor, any political subdivision of the state, or any
administrative unit of a political subdivision of
the state.
(c) "Agency head" means an individual or body
of individuals in whom the ultimate legal authority of the agency is vested by statute.
(d) "Declaratory proceeding" means a proceeding authorized and governed by Section
63-46b-21.
(e) "License" means a franchise, permit, certification, approval, registration, charter, or similar form of authorization required by statute.
(f) "Party" means the agency or other person
commencing an adjudicative proceeding, all respondents, all persons permitted by the presiding
officer to intervene in the proceeding, and all persons authorized by statute or agency rule to participate as parties in an adjudicative proceeding.
(g) "Person" means an individual, group of individuals, partnership, corporation, association,
political subdivision or its units, governmental
subdivision or its units, public or private organization or entity of any character, or another
agency.
(h) (i) "Presiding officer" means an agency
head, or an individual or body of individuals
designated by the agency head, by the
agency's rules, or by statute to conduct an
adjudicative proceeding.
(ii) If fairness to the parties is not compromised, an agency may substitute one presiding officer for another during any proceeding.
(iii) A person who acts as a presiding officer at one phase of a proceeding need not
continue as presiding officer through all
phases of a proceeding.
(i) "Respondent" means a person against
whom an adjudicative proceeding is initiated,
whether by an agency or any other person.
(j) "Superior agency" means an agency required or authorized by law to review the orders
of another agency.
(2) This section does not prohibit an agency from
designating by rule the names or titles of the agency
head or the presiding officers with responsibility for
adjudicative proceedings before the agency.
1988

63-46b-3

(a) The notice of agency action shall be in writing, signed by a presiding officer, and shall include:
(i) the names and mailing addresses of all
persons to whom notice is being given by the
presiding officer, and the name, title, and
mailing address of any attorney or employee
who has been designated to appear for the
agency;
(ii) the agency's file number or other reference number;
(iii) the name of the adjudicative proceeding;
(iv) the date that the notice of agency action was mailed;
(v) a statement of whether the adjudicative proceeding is to be conducted informally
according to the provisions of rules adopted
under Sections 63-46b-4 and 63-46b-5, or formally according to the provisions of Sections
63-46b-6 to 63-46b-ll;
(vi) if the adjudicative proceeding is to be
formal, a statement that each respondent
must file a written response within 30 days
of the mailing date of the notice of agencyaction;
(vii) if the adjudicative proceeding is to be
formal, or if a hearing is required by statute
or rule, a statement of the time and place of
any scheduled hearing, a statement of the
purpose for which the hearing is to be held,
and a statement that a party who fails to
attend or participate in the hearing may be
held in default;
(viii) if the adjudicative proceeding is to
be informal and a hearing is required by
statute or rule, or if a hearing is permitted
by rule and may be requested by a party
within the time prescribed by rule, a statement that the parties may request a hearing
within the time provided by the agency's
rules;
(ix) a statement of the legal authority and
jurisdiction under which the adjudicative
proceeding is to be maintained;
(x) the name, title, mailing address, and
telephone number of the presiding officer;
and
(xi) a statement of the purpose of the adjudicative proceeding and, to the extent known
by the presiding officer, the questions to be
decided.
(b) When adjudicative proceedings are commenced by the agency, the agency shall:
(i) mail the notice of agency action to each
party;
(ii) publish the notice of agency action, if
required by statute; and
(iii) mail the notice of agency action to
63-46b-3. C o m m e n c e m e n t of adjudicative proany other person who has a right to notice
ceedings.
under statute or rule.
(1) Except as otherwise permitted by Section
(3) (a) Where the law applicable to the agency per63-46b-20, all adjudicative proceedings shall be commits persons other than the agency to initiate
menced by either:
adjudicative proceedings, that person's request
(a) a notice of agency action, if proceedings are
for agency action shall be in writing and signed
commenced by the agency; or
by the person invoking the jurisdiction of the
(b) a request for agency action, if proceedings
agency, or by his representative, and shall inare commenced by persons other than the
clude:
agency.
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(u) the agency's 11 le number or other reference number, if known;
(iii) the date that the request for agency
action was mailed;
(iv) a statement of the legal authority and
jurisdiction under which agency action is requested;
(v) a statement of the relief or action
sought from the agency; and
(vi) a statement of the facts and reasons
forming the basis for relief or agency action.
(b) The person requesting agency action shall
file the request with the agency and shall send a
copy by mail to each person known to have a
direct interest in the requested agency action.
(c) An agency may, by rule, prescribe one or
more printed forms eliciting the information required by Subsection (3)(a) to serve as the request for agency action when completed and filed
by the person requesting agency action.
(d) The presiding officer shall promptly review
a request for agency attion and shall:
(i) notify the requesting party in writing
that the request is granted and that the adjudicative proceeding is completed;
(ii) notify the requesting party in writing
that the request is denied and, if the proceeding is a formal adjudicative proceeding, that
the party may request a hearing before the
agency to challenge the denial; or
(iii) notify the requesting party that further proceedings are required to determine
the agency's response to the request.
(e) (i) Any notice required by Subsection
(3)(d)(ii) shall contain the information required by Subsection 63-46b-5(l)(i) in addition to disclosure required by Subsection
(3)(d)(ii) of this section.
(ii) The agency shall mail any notice required by Subsection (3)(d) to all parties, except that any notice required by Subsection
(3)(d)(iii) may be published when publication
is required by statute.
(iii) The notice required by Subsection
(3)(d)(iii) shall:
(A) give the agency's file number or
other reference number;
(B) give the name of the proceeding;
(C) designate whether the proceeding
is one of a category to be conducted informally according to the provisions of
rules enacted under Sections 63-46b-4
and 63-46b-5, with citation to the applicable rule authorizing that designation,
or formally according to the provisions
of Sections 63-46b-6 to 63-46b-li;
(D) in the case of a formal adjudicative proceeding, and where respondent
parties are known, state that a written
response must be filed within 30 days of
the date of the agency's notice if mailed,
or within 30 days of the last publication
date of the agency's notice, if published;
(E) if the adjudicative proceeding is to
be formal, or if a hearing is to be held in
an informal adjudicative proceeding,
state the time and place of any scheduled hearing, the purpose for which the
hearing is to be held, and that a party
who fails to attend or participate in a
scheduled and noticed hearing may be
held in default;

(F) if the adjudicative proceeding is to
be informal, and a hearing is required
by statute or rule, or if a hearing is permitted by rule and may be requested by
a party within the time prescribed by
rule, state the parties' right to request a
hearing and the time within which a
hearing may be requested under the
agency's rules; and
(G) give the name, title, mailing address, and telephone number of the presiding officer.
(4) When initial agency determinations or actions
are not governed by this chapter, but agency and judicial review of those initial determinations or actions
are subject to the provisions of this chapter, the request for agency action seeking review must be filed
with the agency within the time prescribed by the
agency's rules.
(5) For designated classes of adjudicative proceedings, an agency may, by rule, provide for a longer
response time than allowed by this section, and may
provide for a shorter response time if required or permitted by applicable federal law.
(6) Unless the agency provides otherwise by rule or
order, applications for licenses filed under authority
of Title 32A, Chapters 3, 4, and 5, are not considered
to be a request for agency action under this chapter.
(7) If the purpose of the adjudicative proceeding is
to award a license or other privilege as to which there
are multiple competing applicants, the agency may,
by rule or order, conduct a single adjudicative proceeding to determine the award of that license or
privilege.
1988
63-46b-4.

Designation of adjudicative proceed-

ings as formal or informal.
(1) The agency may, by rule, designate categories
of adjudicative proceedings to be conducted informally according to the procedures set forth in rules
enacted under the authority of this chapter if:
(a) the use of the informal procedures does not
violate any procedural requirement imposed by a
statute other than this chapter;
(b) in the view of the agency, the rights of the
parties to the proceedings will be reasonably protected by the informal procedures;
(c) in the view of the agency, the agency's administrative efficiency will he enhanced by categorizations; and
(d) the cost of formal adjudicative proceedings
outweighs the potential benefits to the public of a
formal adjudicative proceeding.
(2) Subject to the provisions of Subsection (3), all
agency adjudicative proceedings not specifically designated as informal proceedings by the agency's rules
shall be conducted formally in accordance with the
requirements of this chapter.
(3) Any time before a final order is issued in any
adjudicative proceeding, the presiding officer may
convert a formal adjudicative proceeding to an informal adjudicative proceeding, or an informal adjudicative proceeding to a formal adjudicative proceeding if:
(a) conversion of the proceeding is in the public interest; and
(b) conversion of the proceeding does not
unfairly prejudice the rights of any party.
1987
63-46b-5. Procedures for informal adjudicative
proceedings.
(1) If an agency enacts rules designating one or
more categories of adjudicative proceedings as infor-
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mal adjudicative proceedings, the agency shall, by
rule, prescribe procedures for informal adjudicative
proceedings that include the following:
(a) Unless the agency by rule provides for and
requires a response, no answer or other pleading
responsive to the allegations contained in the notice of agency action or the request for agency
action need be filed.
(b) The agency shall hold a hearing if a hearing is required by statute or rule, or if a hearing
is permitted by rule and is requested by a party
within the time prescribed by rule.
(c) In any hearing, the parties named in the
notice of agency action or in the request for
agency action shall be permitted to testify,
present evidence, and comment on the issues.
(d) Hearings will be held only after timely notice to all parties.
(e) Discovery is prohibited, but the agency
may issue subpoenas or other orders to compel
production of necessary evidence.
(f) All parties shall have access to information
contained in the agency's files and to all materials and information gathered in any investigation, to the extent permitted by law.
(g) Intervention is prohibited, except that the
agency may enact rules permitting intervention
where a federal statute or rule requires that a
state permit intervention.
(h) All hearings shall be open to ail parties,
(i) Within a reasonable time after the close of
an informal adjudicative proceeding, the presiding officer shall issue a signed order in writing
that states the following:
(i) the decision;
(ii) the reasons for the decision;
(iii) a notice of any right of administrative
or judicial review available to the parties;
and
(iv) the time limits for filing an appeal or
requesting a review.
(j) The presiding officer's order shall be based
on the facts appearing in the agency's files and
on the facts presented in evidence at any hearings.
(k) A copy of the presiding officer's order shall
be promptly mailed to each of the parties.
(2) (a) The agency may record any hearing.
(b) Any party, at his own expense, may have a
reporter approved by the agency prepare a transcript from the agency's record of the hearing.
(3) Nothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
1988

63-46b-8

(2) The response shall be filed with the agency and
one copy shall be sent by mail to each party.
(3) T h e presiding officer, or t h e agency by rule,
may permit or require pleadings in addition to t h e
notice of agency action, the request for agency action,
and t h e response. All papers permitted or required to
be filed shall be filed with t h e agency a n d one copy
shall be sent by mail to each party.
1988
63-46b-7. P r o c e d u r e s for formal adjudicative
proceedings — Discovery and subpoenas.
(1) In formal adjudicative proceedings, the agency
may, by rule, prescribe means of discovery adequate
to permit the parties to obtain all relevant information necessary to support their claims or defenses. If
the agency does not enact rules under this section,
the parties may conduct discovery according to the
Utah Rules of Civil Procedure.
(2) Subpoenas and other orders to secure the attendance of witnesses or the production of evidence in
formal adjudicative proceedings shall be issued by the
presiding officer when requested by any party, or
may be issued by the presiding officer on his own
motion.
(3) Nothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
1987
&MGIJ-8.

IVocednres ^rr formal adjudicative
proceedings — Hearing procedure.
(1) Except as provided in Subsections 63-46b-3(d)(i)
and (ii), in all formal adjudicative proceedings, a
hearing shall be conducted as follows:
(a) The presiding officer shall regulate the
course of the hearing to obtain full disclosure of
relevant facts and to afford all the parties reasonable opportunity to present their positions.
(b) On his own motion or upon objection by a
party, the presiding officer:
(i) may exclude evidence that is irrelevant, immaterial, or unduly repetitious;
(ii) shall exclude evidence privileged in
the courts of Utah;
(iii) may receive documentary evidence in
the form of a copy or excerpt if the copy or
excerpt contains all pertinent portions of the
original document;
(iv) may take official notice of any facts
that could be judicially noticed under the
Utah Rules of Evidence, of the record of
other proceedings before the agency, and of
technical or scientific facts within the
agency's specialized knowledge.
(c) The presiding officer may not exclude evi63-46b-6. Procedures for formal adjudicative
dence solely because it is hearsay.
proceedings — Responsive pleadings.
(d) The presiding officer shall afford to all par(1) In all formal adjudicative proceedings, unless
ties the opportunity to present evidence, argue,
modified by rule according to Subsection 63-46b-3(5),
respond, conduct cross-examination, and submit
the respondent, if any, shall file and serve a written
rebuttal evidence.
response signed by the respondent or his representa(e) The presiding officer may give persons not
tive within 30 days of the mailing date or last date of
a party to the adjudicative proceeding the opporpublication of the notice of agency action or the notice
tunity to present oral or written statements at
under Subsection 63-46b-3(3)(d), which shall include:
the hearing.
(a) the agency's file number or other reference
(0 All testimony presented at the hearing, if
number;
offered as evidence to be considered in reaching a
(b) the name of the adjudicative proceeding;
decision on the merits, shall be given under oath.
(c) a statement of the relief that the respon(g) The hearing shall be recorded at the
dent seeks;
agency's expense.
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that the agency is permitted by statute to impose
to protect confidential information disclosed tit
the hearing.
(i) All hearings shall be open to all parties.
(2) This section does not preclude the presiding officer from taking appropriate measures necessary to
preserve the integrity of the hearing.
1988

63-46b-9. Procedures for formal adjudicative
proceedings — Intervention.
(1) Any person not a party may file a signed, written petition to intervene in a formal adjudicative proceeding with the agency. The person who wishes to
intervene shall mail a copy of the petition to each
party. The petition shall include:
(a) the agency's file number or other reference
number;
(b) the name of the proceeding;
(c) a statement of facts demonstrating that the
petitioner's legal rights or interests are substantially affected by the formal adjudicative proceeding, or that the petitioner qualifies as an intervener under any provision of law; and
(d) a statement of the relief that the petitioner
seeks from the agency.
(2) The presiding officer shall grant a petition for
intervention if he determines that:
(a) the petitioner's legal interests may be substantially affected by the formal adjudicative
proceeding; and
(b) the interests of justice and the orderly and
prompt conduct of the adjudicative proceedings
will not be materially impaired by allowing the
intervention.
(3) (a) Any order granting or denying a petition to
intervene shall be in writing and sent by mail to
the petitioner and each party.
(b) An order permitting intervention may impose conditions on the intervener's participation
in the adjudicative proceeding that are necessary
for a just, orderly, and prompt conduct of the adjudicative proceeding.
(c) The presiding officer may impose the conditions at any time after the intervention.
1987

63-46b-10. Procedures for formal adjudicative
proceedings — Orders.
In formal adjudicative proceedings:
(1) Within a reasonable time after the hearing, or after the filing of any post-hearing papers
permitted by the presiding officer, or within the
time required by any applicable statute or rule of
the agency, the presiding officer shall sign and
issue an order that includes:
(a) a statement of the presiding officers
findings of fact based exclusively on the evidence of record in the adjudicative proceedings or on facts officially noted;
(b) a statement of the presiding officer's
conclusions of law;
(c) a statement of the reasons for the presiding officer's decision;
(d) a statement of any relief ordered by
the agency;
(e) a notice of the right to apply for reconsideration;
(0 a notice of any right to administrative
or judicial review of the order available to
aggrieved parties; and
(g) the time limits applicable to any reconsideration or review.

(2) The presiding officer may use his experience, technical competence, and specialized
knowledge to evaluate the evidence.
(3) No finding of fact that was contested may
be based solely on hearsay evidence unless that
evidence is admissible under the Utah Rules of
Evidence.
(4) This section does not preclude the presiding officer from issuing interim orders to:
(a) notify the parties of further hearings;
(b) notify the parties of provisional rulings
on a portion of the issues presented; or
(c) otherwise provide for the fair and efficient conduct of the adjudicative proceeding.
1988

63-46b.ll. Default.
(1) The presiding officer may enter an order of default against a party if:
(a) a party in an informal adjudicative proceeding fails to participate in the adjudicative
proceeding;
(b) a party to a formal adjudicative proceeding
fails to attend or participate in a properly scheduled hearing after receiving proper notice; or
(c) a respondent in a formal adjudicative proceeding fails to file a response under Section
63-46b-6.
(2) An order of default shall include a statement of
the grounds for default and shall be mailed to all
parties.
(3) (a) A defaulted party may seek to have the
agency set aside the default order, and any order
in the adjudicative proceeding issued subsequent
to the default order, by following the procedures
outlined in the Utah Rules of Civil Procedure.
(b) A motion to set aside a default and any
subsequent order shall be made to the presiding
officer.
(c) A defaulted party may seek agency review
under Section 63-46b-12, or reconsideration under Section 63-46b-13, only on the decision of the
presiding officer on the motion to set aside the
default.
(4) (a) In an adjudicative proceeding begun by the
agency, or in an adjudicative proceeding begun
by a party that has other parties besides the
party in default, the presiding officer shall, after
issuing the order of default, conduct any further
proceedings necessary to complete the adjudicative proceeding without the participation of the
party in default and shall determine all issues in
the adjudicative proceeding, including those affecting the defaulting party.
(b) In an adjudicative proceeding that has no
parties other than the agency and the party in
default, the presiding officer shall, after issuing
the order of default, dismiss the proceeding. 1988
63-46b-12. Agency review — Procedure.
(1) (a) If a statute or the agency's rules permit parties to any adjudicative proceeding to seek review
of an order by the agency or by a superior agency,
the aggrieved party may file a written request
for review within 30 days after the issuance of
the order with the person or entity designated for
that purpose by the statute or rule,
(b) The request shall:
(i) be signed by the party seeking review;
(ii) state the grounds for review and the
relief requested;
(iii) state the date upon which it was
mailed; and
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(iv) be sent by mail to the presiding officer
and to each party.
(2) Within 15 days of the mailing date of the request for review, or within the time period provided
by agency rule, whichever is longer, any party may
file a response with the person designated by statute
or rule to receive the response. One copy of the response shall be sent by mail to each of the parties and
to the presiding officer.
(3) If a statute or the agency's rules require review
of an order by the agency or a superior agency, the
agency or superior agency shall review the order
within a reasonable time or within the time required
by statute or the agency's rules.
(4) To assist in review, the agency or superior
agency may by order or rule permit the parties to file
briefs or other papers, or to conduct oral argument.
(5) Notice of hearings on review shall be mailed to
all parties.
(6) (a) Within a reasonable time after the filing of
any response, other filings, or oral argument, or
within the time required by statute or applicable
rules, the agency or superior agency shall issue a
written order on review.
(b) The order on review shall be signed by the
agency head or by a person designated by the
agency for that purpose and shall be mailed to
each party.
(c) The order on review shall contain:
(i) a designation of the statute or rule permitting or requiring review;
(ii) a statement of the issues reviewed;
(iii) findings of fact as to each of the issues
reviewed;
(iv) conclusions of law as to each of the
issues reviewed;
(v) the reasons for the disposition;
(vi) whether the decision of the presiding
officer or agency is to be affirmed, reversed,
or modified, and whether all or any portion
of the adjudicative proceeding is to be remanded;
(vii) a notice of any right of further administrative reconsideration or judicial review available to aggrieved parties; and
(viii) the time limits applicable to any appeal or review.
1988

(i3-46b-14.

63-46b-15

Judicial review — Exhaustion of administrative remedies.

(1) A party aggrieved may obtain judicial review of
final agency action, except in actions where judicial
review is expressly prohibited by statute.
(2) A party may seek judicial review only after exhausting all administrative remedies available, except that:
(a) a party seeking judicial review need not
exhaust administrative remedies if this chapter
or any other statute states that exhaustion is not
required;
(b) the court may relieve a party seeking judicial review of the requirement to exhaust any or
all administrative remedies if:
(i) the administrative remedies are inadequate; or
(ii) exhaustion of remedies would result in
irreparable harm disproportionate to the
public benefit derived from requiring exhaustion.
(3) (a) A party shall file a petition for judicial review of final agency action within 30 days after
the date that the order constituting the final
agency action is issued or is considered to have
been issued under Subsection 63-46b-13(3)(b).
(b) The petition shall name the agency and all
other appropriate parties as respondents and
shall meet the form requirements specified in
this chapter.
1988
63-46b-15.

Judicial review — Informal adjudi-

cative proceedings.
(1) (a) The district courts shall have jurisdiction to
review by trial de novo ail final agency actions
resulting from informal adjudicative proceedings, except that the juvenile court shall have
jurisdiction over all state agency actions relating
to removal or placement decisions regarding children in state custody.
(b) Venue for judicial review of informal adjudicative proceedings shall be as provided in the
statute governing the agency or, in the absence
of such a venue provision, in the county where
the petitioner resides or maintains his principal
place of business.
(2) (a) The petition for judicial review of informal
adjudicative proceedings shall be a complaint
63-46b-13. Agency review — Reconsideration.
governed by the Utah Rules of Civil Procedure
(1) (a) Within 20 days after the date that an order
and shall include:
is issued for which review by the agency or by a
(i) the name and mailing address of the
superior agency under Section 63-46b-12 is unparty seeking judicial review;
available, and if the order would otherwise con(ii) the name and mailing address of the
stitute final agency action, any party may file a
respondent agency;
written request for reconsideration with the
(iii) the title and date of the final agency
agency, stating the specific grounds upon which
action to be reviewed, together with a duplirelief is requested.
cate copy, summary, or brief description of
(b) Unless otherwise provided by statute, the
the agency action;
filing of the request is not a prerequisite for seek(iv) identification of the persons who were
ing judicial review of the order.
parties in the informal adjudicative proceed(2) The request for reconsideration shall be filed
ings that led to the agency action;
with the agency and one copy shall be sent by mail to
(v) a copy of the written agency order from
each party by the person making the request.
the informal proceeding;
(3) (a) The agency head, or a person designated for
(vi) facts demonstrating that the party
that purpose, shall issue a written order granting
the request or denying the request.
seeking judicial review is entitled to obtain
judicial review;
(b) If the agency head or the person designated
for that purpose does not issue an order within 20
(vii) a request for relief, specifying the
days afterDigitized
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(b) All additional pleadings and proceedings in
the district court are governed by the Utah Rules
of Civil Procedure.
(3) (a) The district court, without a jury, shall determine all questions of fact and law and any
constitutional issue presented in the pleadings.
(b) The Utah Rules of Evidence apply in judicial proceedings under this section.
1000
63-46b-16.

Judicial r e v i e w — Formal adjudicative proceedings.
(1) As provided by statute, the Supreme Court or
the Court of Appeals has jurisdiction to review all
final agency action resulting from formal adjudicative proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal adjudicative proceedings, the petitioner shall file a petition for review
of agency action with the appropriate appellate
court in the form required by the appellate rules
of the appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern all additional filings
and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the
agency's record for judicial review of formal adjudicative proceedings are governed by the Utah Rules of
Appellate Procedure, except that:
(a) all parties to the review proceedings may
stipulate to shorten, summarize, or organize the
record;
(b) the appellate court may tax the cost of preparing transcripts and copies for the record:
(i) against a party who unreasonably refuses to stipulate to shorten, summarize, or
organize the record; or
(ii) according to any other provision of
law.
(4) The appellate court shall grant relief only if, on
the basis of the agency's record, it determines that a
person seeking judicial review has been substantially
prejudiced by any of the following:
(a) the agency action, or the statute or rule on
which the agency action is based, is unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
(c) the agency has not decided all of the issues
requiring resolution;
(d) the agency has erroneously interpreted or
applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or has failed
to follow prescribed procedure;
(f) the persons taking the agency action were
illegally constituted as a decision-making body
or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the agency,
that is not supported by substantial evidence
when viewed in light of the whole record before
the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to
the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency justifies the inconsistency by giving facts and reasons that demonstrate a fair and rational basis for the inconsistency; or
(iv) otherwise arbitrary or capricious. 1988

63-46b-17. Judicial review — Type of relief.
(1) (a) In either the review of informal adjudicative proceedings by the district court or the review of formal adjudicative proceedings by an appellate court, the court may award damages or
compensation only to the extent expressly authorized by statute.
(b) In granting relief, the court may:
(i) order agency action required by law;
(ii) order the agency to exercise its discretion as required by law;
(iii) set aside or modify agency action;
(iv) enjoin or stay the effective date of
agency action; or
(v) remand the matter to the agency for
further proceedings.
(2) Decisions on petitions for judicial review of
final agency action are reviewable by a higher court,
if authorized by statute.
1987
63-46b-18.

Judicial r e v i e w — Stay and other
temporary r e m e d i e s pending final disposition.
(1) Unless precluded by another statute, the
agency may grant a stay of its order or other temporary remedy during the pendency of judicial review,
according to the agency's rules.
(2) Parties shall petition the agency for a stay or
other temporary remedies unless extraordinary circumstances require immediate judicial intervention.
(3) If the agency denies a stay or denies other temporary remedies requested by a party, the agency's
order of denial shall be mailed to all parties and shall
specify the reasons why the stay or other temporary
remedy was not granted.
(4) If the agency has denied a stay or other temporary remedy to protect the public health, safety, or
welfare against a substantial threat, the court may
not grant a stay or other temporary remedy unless it
finds that:
(a) the agency violated its own rules in denying the stay; or
(b) (i) the party seeking judicial review is
likely to prevail on the merits when the
court finally disposes of the matter;
(ii) the party seeking judicial review will
suffer irreparable injury without immediate
relief;
(iii) granting relief to the party seeking
review will not substantially harm other
parties to the proceedings; and
(iv) the threat to the public health, safety,
or welfare relied upon by the agency is not
sufficiently serious to justify the agency's action under the circumstances.
1987

63-46b-19. Civil enforcement.
(1) (a) In addition to other remedies provided by
law, an agency may seek enforcement of an order
by seeking civil enforcement in the district
courts.
(b) The action seeking civil enforcement of an
agency's order must name, as defendants, each
alleged violator against whom the agency seeks
to obtain civil enforcement.
(c) Venue for an action seeking civil enforcement of an agency's order shall be determined by
the requirements of the Utah Rules of Civil Procedure.
(d) The action may request, and the court may
grant, any of the following:
(i) declaratory relief;
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(ii) temporary or permanent injunctive relief;
(iii) any other civil remedy provided by
law; or
(iv) any combination of the foregoing.
(2) (a) Any person whose interests are directly impaired or threatened by the failure of an agency
to enforce an agency's order may timely file a
complaint seeking civil enforcement of t h a t order, but the action may not be commenced:
(i) until at least 30 days after the plaintiff
has given notice of his intent to seek civil
enforcement of the alleged violation to the
agency head, the attorney general, and to
each alleged violator against whom the petitioner seeks civil enforcement;
(ii) if the agency has filed and is diligently
prosecuting a complaint seeking civil enforcement of the same order against the
same or a similarly situated defendant; or
(iii) if a petition for judicial review of the
same order has been filed and is pending in
court.
(b) The complaint seeking civil enforcement of
an agency's order must name, as defendants, the
agency whose order is sought to be enforced, the
agency that is vested with the power to enforce
the order, and each alleged violator against
whom the plaintiff seeks civil enforcement.
(c) Except to the extent expressly authorized
by statute, a complaint seeking civil enforcement
of an agency's order may not request, and the
court may not grant, any monetary payment
apart from taxable costs.

63-46b-21

(3) If the emergency order issued under this section
will result in the continued infringement or impairment of any legal right or interest of any party, the
agency shall commence a formal adjudicative proceeding in accordance with the other provisions of
this chapter.
1987

63-46b-21. Declaratory orders.
(1) Any person may file a request for agency action, requesting that the agency issue a declaratory
order determining the applicability of a statute, rule,
or order within the primary jurisdiction of the agency
to specified circumstances.
(2) Each agency shall issue rules that:
(a) provide for the form, contents, and filing of
petitions for declaratory orders;
(b) provide for the disposition of the petitions;
(c) define the classes of circumstances in which
the agency will not issue a declaratory order;
(d) are consistent with the public interest and
with the general policy of this chapter; and
(e) facilitate and encourage agency issuance of
reliable advice.
(3) (a) An agency may not issue a declaratory order if:
(i) the request is one of a class of circumstances that the agency has by rule defined
as being exempt from declaratory orders; or
(ii) the person requesting the declaratory
order participated in an adjudicative proceeding concerning the same issue within 12
months of the date of the present request,
(b) An agency may issue a declaratory order
that would substantially prejudice the rights of a
person who would be a necessary party, only if
(3) In a proceeding for civil enforcement of an
that person consents in writing to the determinaagency's order, in addition to any other defenses altion of the matter by a declaratory proceeding.
lowed by law, a defendant may defend on the ground
(4) Persons may intervene in declaratory proceedthat:
ings if:
(a) the order sought to be enforced was issued
(a) thev meet the requirements of Section
by an agency without jurisdiction to issue the
63-46b-9; and
order;
(b) they file timely petitions for intervention
(b) the order does not apply to the defendant;
according to agency rules.
(c) the defendant has not violated the order; or
(5) An agency may provide, by rule or order, that
(d) the defendant violated the order but has
other provisions of Sections 63-46b-4 through 63-46bsubsequently complied.
13 apply to declaratory proceedings.
(4) Decisions on complaints seeking civil enforce(6) (a) After receipt of a petition for a declaratory
ment of an agency's order are reviewable in the same
order, the agency may issue a written order:
m a n n e r as other civil cases.
1987
(i) declaring the applicability of the stat63-46b-20. Emergency adjudicative proceedute, rule, or order in question to the specified
ings.
circumstances;
(1) An agency may issue an order on an emergency
(ii) setting the matter for adjudicative probasis without complying with the requirements of
ceedings;
this chapter if:
(iii) agreeing to issue a declaratory order
(a) the facts known by the agency or presented
within a specified time; or
to the agency show t h a t an immediate and signif(iv) declining to issue a declaratory order
icant danger to the public health, safety, or weland stating the reasons for its action.
fare exists; and
(b) A declaratory order shall contain:
(b) the threat requires immediate action by
(i) the names of all parties to the proceedthe agency.
ing on which it is based;
(2) In issuing its emergency order, the agency
(ii) the particular facts on which it is
shall:
based; and
(a) limit its order to require only the action
(iii) the reasons for its conclusion.
necessary to prevent or avoid the danger to the
(c) A copy of all orders issued in response to a *
public health, safety, or welfare;
request for a declaratory proceeding shall be
(b) issue promptly a written order, effective
mailed promptly to the petitioner and any other
immediately, t h a t includes a brief statement of
parties.
findings of fact, conclusions of law, and reasons
(d) A declaratory order has the same status
for the agency's utilization of emergency adjudiand binding effect as any other order issued in an
cative proceedings;
and by the Howard W. Hunter Law Library,
adjudicative
proceeding.
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declaratory order within 60 days after receipt of the
petition for a declaratory order, the petition is denied.

63-47-5. Duties.
The commission shall take action to carry out the
1988
following duties:
(1) confer with and advise the governor and
63-46b-22. Transition procedures.
heads of various state departments regarding
(1) The procedures for agency action, agency rediscriminatory legislation and practices, and the
view, and judicial review contained in this chapter
planning of programs of particular concern to
are applicable to all agency adjudicative proceedings
women and families;
commenced by or before an agency on or after Janu(2) serve as a clearinghouse for coordination
ary 1, 1988.
and evaluation of programs, services, and legisla(2) Statutes and rules governing agency action,
tion affecting women and families;
agency review, and judicial review that are in effect
(3) receive and refer complaints concerning alon December 31, 1987, govern all agency adjudicative
leged violation of women's rights and responsibilproceedings commenced by or before an agency on or
ities and if necessary report such action to the
before December 31, 1987, even if those proceedings
governor;
are still pending before an agency or a court on Janu(4) conduct studies, workshops, or fact-finding
ary 1,1988.
1991
hearings to develop recommendations for constructive action in all areas of interest to women
and families;
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(5) conduct or participate in educational programs concerning issues of importance to women
COMMISSION F O R WOMEN A N D FAMILIES
and families;
Section
(6) encourage community organizations and
63-47-1.
Creation — Purpose.
state and local units of government to institute
63-47-2.
Members — Appointment — Terms —
activities designed to meet the needs of women
Vacancies.
and families;
Qualifications of members.
63-47-3.
(7) participate in gaining support of changes
Election of chairman — Meetings.
63-47-4.
deemed necessary by developing legislation and
Duties.
63-47-5.
community education; and
Authority to hire staff.
63-47-6.
(8) act as a liaison between the governor and
Authority to accept funds, gifts, and do63-47-7.
national advisory organizations on the status of
nations.
women or families, and represent the governor
63-47-8.
Enactment of bylaws and rules.
and the state at meetings of such national organizations.
1990
63-47-1. Creation — P u r p o s e .
There is hereby established the governor's Com- 63-47-6. Authority to hire staff.
mission for Women and Families. The purpose of the
The commission shall recommend to the governor
commission shall be to advise and confer with the qualified individuals to staff the commission based on
governor and state agencies concerning issues of im- available funds in the commission budget and in acportance to women and families in Utah and to serve cordance with Title 67, Chapter 19, Utah State Peras a contact and coordinating group to analyze state sonnel Management Act.
1992
and local programs to determine whether they adequately serve women and protect the rights of men, 63-47-7. Authority to accept funds, gifts, and
donations.
women, and families.
1990
The commission may receive and accept federal
63-47-2. M e m b e r s — A p p o i n t m e n t — Terms — funds, private gifts, donations or funds from any
Vacancies.
source. All moneys shall be deposited with the state
The commission shall consist of 19 members to be and shall be continuously available to the commisappointed by the governor for terms of four years. sion to carry out the purposes of this act.
1973
Current members continue to serve until the expiration of their terms. The governor shall appoint the 63-47-8. E n a c t m e n t of b y l a w s a n d rules.
The commission may enact bylaws or other rules
additional four members to serve for four years. Sub1973
sequent appointments shall be for terms of four years. for its own governance.
Vacancies shall be filled for the balance of the unexpired term. Members may serve two consecutive apC H A P T E R 48
pointments.
1990
INDEMNIFICATION OF PUBLIC OFFICERS
63-47-3. Qualifications of m e m b e r s .
AND EMPLOYEES
Not more than ten members of the commission may
be from one political party. Members shall be ap(Repealed b y L a w s 1983, c h . 131, § 10.)
pointed from persons with a demonstrated record of
leadership and involvement, and a willingness to 63-48-1 to 63-48-7. R e p e a l e d .
make a commitment to the furtherance of the purposes of the commission. The commission shall make
C H A P T E R 49
recommendations to the governor concerning appointment of members.
1990
DEPARTMENT OF TRANSPORTATION
63-47-4. Election of chairman — Meetings.
Commission members shall elect a chairman, and
may appoint such other officers from its membership
as is deemed necessary. The commission shall meet in
regular meetings and may meet at special meetings
at the request of the chairman or the governor. 1973

Section
63-49-1.
63-49-2.
63-49-3.
63-49-4.

Short title.
Definition of terms.
Purpose of chapter.
Creation of Utah Department of
Transportation
—
Functions,
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UTAH RULES OF APPELLATE PROCEDURE

tice or judge concurring or dissenting may likewise
give reasons in writing and file the same with the
clerk. The entry by the clerk in the records of the
court shall constitute the entry of the judgment of the
court.
(d) Decision without opinion. If, after oral argument, the court concludes that a case satisfies the
criteria set forth in Rule 31(b), it may dispose of the
case by order without written opinion. The decision
shall have only such effect as precedent as is provided
for by Rule 31(f).
(e) Notice of decision. Immediately upon the
entry of the decision, the clerk shall give notice to the
respective parties and make the decision public in
accordance with the direction of the court.
(Amended effective October 1, 1992.)

Rule 34

allowed by law shall be payable from the date the
judgment was entered in the trial court.
Rule 33. Damages for delay or frivolous appeal;
recovery of attorney's fees.
(a) Damages for delay or frivolous appeal. Except in a first appeal of right in a criminal case, if the
court determines that a motion made or appeal taken
under these rules is either frivolous or for delay, it
shall award just damages, which may include single
or double costs, as defined in Rule 34, and/or reasonable attorney fees, to the prevailing party. The court
may order that the damages be paid by the party or
by the party's attorney.
(b) Definitions. For the purposes of these rules, a
frivolous appeal, motion, brief, or other paper is one
that is not grounded in fact, not warranted by* existing law, or not based on a good faith argument to
extend, modify, or reverse existing law. An appeal,
motion, brief, or other paper interposed for the purpose of delay is one interposed for any improper purpose such as to harass, cause needless increase in the
COHI. of litigation, or gain time that will benefit only
the party filing the appeal, motion, brief, or other
paper.
(c) Procedures.
(1) The court may award damages upon request of any party or upon its own motion. A
party may request damages under this rule only
as part of the appellee's motion for summary disposition under Rule 10, as part of the appellee's
brief, or as part of a party's response to a motion
or other paper.
(2) If the award of damages is upon the motion
of the court, the court shall issue to the party or
the party's attorney or both an order to show
cause why such damages should not be awarded.
The order to show cause shall set forth the allegations which form the basis of the damages and
permit at least ten days in which to respond unless otherwise ordered for good cause shown. The
order to show cause may be part of the notice of
oral argument.
(3) If requested by a party against whom damages may be awarded, the court shall grant a
hearing.

Rule 31. Expedited appeals decided after oral
argument without written opinion.
(a) Motion and stipulation for expedited hearing. After the filing of all briefs in an appeal, a party
may move for an expedited decision wit hout a written
opinion. The motion .shall bo in the form prescribed
by Rule 23 and shall describe the nature of the case,
the issues presented and any special reasons the parties may have for an expedited decision. The court
may dispose of any qualified case under this rule
upon its own motion before or after oral argument.
(b) Cases which qualify for expedited decision.
The following are matters which the court may consider for expedited decision without opinion:
(1) appeals involving uncomplicated factual issues based primarily on documents;
(2) summary judgments;
(3) dismissals for failure to state a claim;
(4) dismissals for lack of personal or subject
matter jurisdiction; and
(5) judgments or orders based on uncomplicated issues of law.
(c) In all motions brought under this rule, the substantive rules of law should be deemed settled, although the parties may differ as to their application.
(d) Appeals ineligible for expedited decision.
The court will not grant a motion for an expedited
appeal in cases raising substantial constitutional issues, issues of significant public interest, issues of
law of first impression, or complicated issues of fact or
Rule 34. Award of costs.
law.
(a) To whom allowed. Except as otherwise pro(e) Procedure if expedited motion is granted. If
a motion for expedited decision is granted, the appeal vided by law, if an appeal is dismissed, costs shall be
will be given an expedited setting for oral argument taxed against the appellant unless otherwise agreed
within 45 to 60 days from the date of the order grant- by the parties or ordered by the court; if a judgment
ing the motion. Within two days after submission of or order is affirmed, costs shall be taxed against apthe appeal, the court will conference, decide the case, pellant unless otherwise ordered; if a judgment or
and issue a written order which need not be accompa- order is reversed, costs shall be taxed against the apnied by an opinion. Entry of the order by the clerk in pellee unless otherwise ordered; if a judgment or orthe records of the court, shall constitute the entry of der is affirmed or reversed in part, or is vacated, costs
shall be allowed as ordered by the court. Costs shall
the judgment of the court.
(f) Effect as precedent. Appeals decided under not be allowed or taxed in a criminal case.
(b) Costs for and against the state of Utah. In
this rule will not stand as precedent, but, in other
respects, will have the same force and effect as other cases involving the state of Utah or an agency or
officer thereof, an award of costs for or against the
decisions of the court.
(g) Issuance of written opinion. If it appears to state shall be at the discretion of the court unless
the court after the case has been submitted for deci- specifically required or prohibited by law.
(c) Costs of briefs and attachments, record,
sion that a written opinion should be issued, the time
limitation in paragraph (e) shall not apply and the bonds and other expenses on appeal. The following may be taxed as costs in favor of the prevailing
parties will be so notified.
party J.
inReuben
the appeal:
the School,
actual BYU.
costs of a printed or
(Amended effective Digitized
Octoberby1,the1992.)
Howard W. Hunter Law Library,
Clark Law
typewritten
brief
or memoranda and attachments not
Machine-generated OCR,
may contain
errors.
in pvpppf] $3 OO far ftflch nacrp: actual costs incurred in

